constables, or election officers, shall, at the same time, be a member of the board of
health of such municipality, or hold any office or appointment under the same.”
Under Chapter 36 of the Borough Code, 8 Pa. C.S.A. §806(a)(1), Officers to be elected,
the Mayor is an elected officer. A mayor is an elected civil officer under the Article VI,
Section 7 of the Pennsylvania Constitution. Citizens Committee to Recall Rizzo v.
Board of Elections of the City and County of Philadelphic, 367 A.2d 232, 247 (Pa.
1976).

Section 10A01 of Title 8 provides, in relevant part, as follows: “No mayor may
hold any other borough office or appointment during the term for which the mayor is
elected, except as is permitted under section 1104 (relating to appointments and
incompatible offices).” If there is incompatibility in fact, then an elective or appointed
officer of the borough is inecligible to serve on any board, commission, bureau or other
agency created by or for the borough or any borough office created or authorized by
statute. 8 Pa. C.S.A. §1104.

The borough council may organize a police force, but the mayor controls its
day-to-day operations. Hoffman v. Borough of Macungie, 63 A.3d 461, 469 (Pa.
Cmwlth. 2013). A mayor’s primary duty is to supervise the police force. Id. at 470
(citing Slifer v. Dodge, 362 A.2d 471 (Pa. Cmwlth. 1976)). To enable the mayor to
effectually preserve the public peace, the mayor has the power to prevent and
suppress mobs, riots and unlawful and tumultuous assemblies. 8 Pa. C.S.A. §10A06.
Under Section 1123.1 of Title 8, the mayor’s police powers are as follows:

(a) General rule. — The mayor shall have full charge and control of the chief of

police and the police force. (b) Direction. — The mayor shall direct the time

during which, the place where and the manner in which the chief of police and
the police force perform the duties of their rank. (c) Delegation of duties. — The
mayor may delegate to the chief of police or other officer supervision over and

instruction to subordinate officers in the manner of performing their duties. (d)

Appointment of special police. — The mayor may appoint special police during

an emergency in which the safety and welfare of the borough and the public is
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endangered. (e) Auxiliary police. - The mayor may activate auxiliary police in
accordance with general law and, notwithstanding any other provision of law,
may activate auxiliary police for purposes of crowd and traffic control for limited

periods during events if, in the mayor’s discretion, public safety is promoted by

the activation of the auxiliary police.

8 Pa. C.S.A. §1123.1. In addition, the mayor has the power to suspend police officers
until the succeeding regular meeting of the borough council. 8 Pa. C.S.A. §1124.
Under the Borough Code, the mayor has the ultimate executive authority over the
manner in which the police department operates. Hoffinan, supra at 470.

Regarding the establishment of the Board of Health, Section 3101 of Title 8
provides that the Borough Council appoints the members of the Board of Health. 8 Pa.
C.S.A. §3101(a). The Board of Health has the power to recommend rules and
regulations necessary for the preservation of the public health and to “abate and
remove nuisances the board deems detriment to the public health.” 8 Pa. C.S.A.
§3106. Among its powers, a member of the Board of Health, a health officer, or an
employee/agent of the Board or Health Officer may “(i) enter premises in the borough
where an infectious or contagious disease or a nuisance detrimental to the public
health is suspected; and (ii) examine and abate the disease or nuisance.” 8 Pa. C.S.A.
§3107(a). If entry to the premises is prevented,

the board of health officer may obtain an administrative search warrant from a

magisterial district judge with jurisdiction over the premises upon a showing of

any of the following: (1) Reasonable standards and an administrative plan for
conducting inspections. (2) The condition of the premises or general area and
the passage of time since the last inspection. (3) Probable cause of a violation of

a law specified in section 3106(b)(relating to powers and duties of board).

8 Pa. C.5.A. §3107(b).

Administrative searches are significant intrusions upon the interests protected
by the Fourth Amendment. Camara v. Municipal Court of City and County of San
Francisco, 387 U.S. 523, 87 S.Ct. 1727, 18 L.Ed.2d 930 (1967) (overruling Frank v.
Maryland, 359 U.S. 360, 79 S.Ct. 804, 3 L.Ed.2d 877 (1959)). Without the owner’s
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consent to enter the private dwelling, the health inspector is required to show the
existence of probable cause to obtain a search warrant from the magistrate. Id. In
Camara, supra, the Supreme Court of the United States discussed that without the
protections of the Fourth Amendment,

when the inspector demands entry, the occupant has no way of knowing

whether enforcement of the municipal code involved requires inspection of

premises, no way of knowing the lawful limits of the inspector’s power to

search, and no way of knowing whether the inspector himself is acting under

proper authorization.
Id. at 532. In Justice Whittaker’s dissent in Frank, supra, “[n]o officer of government
is authorized to penalize the citizen because he invokes his constitutional protection.”
Id. at 375. “This right of privacy is not conditioned upon the objective, the prerogative
or the stature of the intruding officer. His uniform, badge, rank and the bureau from
which he operates are immaterial.” Id. at 378. “History shows that all officers tend to
be officious; and health inspectors, making out a case for criminal prosecution of the
citizen, are no exception.” Id. at 382.

Under Section 3751 of Title 53, it is clear that as the Borough’s Mayor, Mr.
Schilero, an elected civil officer, cannot simultaneously serve as the Borough’s
Secretary of the Board of Health. There is an inherent conflict in Mayor Schilero’s
power and authority over the Borough’s Chief of Police and the police force and
Secretary Schilero’s power and authority to preserve the Borough’s public health,
including the power to seek the entry of premises in the Borough. As stated in
Camara, supra, there is no difference for purposes of the Fourth Amendment between
criminal search warrants and administrative search warrants. Under the Borough

Code, the Mayor has the Borough's police force at his disposal. Allowing the Mayor to

also be an Officer for the Board of Health could and would allow him to improperly use
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all of his powers to perform a duty dedicated to only one of his positions. Therefore, it
is clear as to why holding both offices is prohibited.

At the July 30, 2015 hearing, the Borough’s Counsel argued that the presence
of Mr. Windsor, the Code Enforcement Officer, when Mr. Schilero executed the
Administrative Warrant upheld the valid enforcement of the Borough'’s Property
Maintenance Ordinance. As to the enforcement of sanitary conditions, Section 157-6
of Chapter 157 of the Borough’s Code provides that “Enforcement of this article shall
be the responsibility of the Board of Health, Code Enforcement Officer or Police
Department, acting in their official capacities, and they shall act as prosecutor in all
cases of violation of this article and of the rules and regulations relating thereto and
adopted by resolution.”

The Trial Court found that Mr. Schilero could not enforce the Borough’s
Ordinance as result of his unlawful dual roles as the Mayor and Secretary of the
Board of Health. The fact that Mr. Windsor was present when the Administrative
Warrant was executed is of no moment. Mr. Schilero, as the Secretary of the Board of
Health, was the Administrative Warrant’s Affiant who sought its issnance and
exccution, not Mr. Windsor. See CS-2. Therefore, Mr. Windsor’s presence does not
validate Mr. Schilero’s actions.

At the July 30, 2015 hearing, the Borough’s Counsel referenced Frame v.
Menellen Township, 2010 WL 9514435 (Pa. Cmwlth), in support of its argument that
Mr. Schilero was acting under the color of authority as Secretary of the Board of
Health, and therefore, his actions don’t warrant dismissal. (N.T. 07/30/15 at 8).
There are several reasons as to why Frame, supra, is not controlling authority in this
matter. First, Frame, supra is an unreporfed panel decision from the Commonwealth

Court, and therefore, is merely persuasive authority and is not binding precedent.

21



Second, Frame, supra is factually distinct from the facts in this matter, and therefore,
holds little, if any, persuasive value.

In Frame, supra, the Commonwealth Court held that, pursuant to the de facto
doctrine, the citations issued by the Township’s Code Enforcement Officer were still
valid even though he had not taken the oath of office at the time he issued the
citations. Id. at *5. This Court, in Frame, supra, found that the Code Enforcement
Officer, under the de facto doctrine, acted under the color of title when he issued the
citations as the Code Enforcement Officer. Id.

The issue in this matter is whether Mr, Schilero could lawfully hold two
positions as the Mayor and the Secretary of the Board of Health. As previously
discussed, there is an inherent conflict between these two positions, and therefore, his
actions as the Board’s Secretary are unlawful and invalid. The fact that Mr. Schilero
acted in his capacity as the Secretary of the Board of Health when he sought,
obtained, and executed the Administrative Warrant does not eliminate his
simultaneously held position as the Mayor.

B. The Administrative Warrant was “illegal” ab initio, and therefore, an
examination as to whether there was probable cause was not necessary.

Although it traditionally applies to statutes and ordinances, the void ab initio
doctrine concerns “those claims that implicate notice, clue process, or other
constitutional rights of a party.” Oxford Corp. v. Zoning Hearing Bd. of Borough of
Oxford, 34 A.3d 286, 297 (Pa. Cmwlth. 2011) (citing Glen-Gary Corp. v. Zoning Hearing
Board of Dover Township, 907 A.2d 1033, 1037, n. 5 (Pa. 2006). “The effect of a
finding that an ordinance is void ab initio essentially means that it never became law
due to the procedural defects in its enactment.” Id. (citing Glen-Gary Corp., supra at
1040).

The Trial Court found that the Administrative Warrant was “illegal” ab initio. As
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previously discussed, Mr. Schilero lacked the legal authority to seek, secure, and
execute the Administrative Warrant as a result of his positions of the Borough’s Mayor
and the Secretary of the Board of Health. If the Affiant lacks the authority to seek,
secure, and execute the Warrant, the Trial Court cannot uphold its validity regardless
as to whether probable cause existed to support its issuance. The Administrative
Warrant was illegal from the beginning.

As to the issue of suppression, the Trial Court finds Com. v. Dobbins, 934 A.2d
1170, 1180-1181 (Pa. 2007), to be instructive because it involved the issue of whether
deputy sheriffs lacked the authority to seek a search warrant in the investigation of a
violation of the Controlled Substance Act, a predicate offense under the Wiretapping
Act. In Dobbins, supra, the Supreme Court reiterated its ruling in Kopko v. Miller
(Kopko II), 892 A.2d 766 (Pa. 2006) that sheriffs are not investigative or law
enforcement officers for purposes of the Wiretapping Act because they lack authority
to conduct investigations of or to make arrests for the predicate offenses of the Act.
Id. at 1175. In addition, the Supreme Court, in Kopko II, specifically underscored its
duty to strictly construe any statute that grants authority to invade individuals’
constitutional right to privacy. Id. at 1180.

In Dobbins, supra, the sheriff deputies conducted an unwarranted investigation
of private property based on suspicion rather than the commission of any felony or
breach of the peace in their presence. Id. at 1181. Relying on these observations, the
deputy sheriffs, in Dobbins, supra, sought, secured, and executed a search warrant, a
process that implicated the same privacy concerns that the Wiretapping Act does. Id.
The deputy sheriffs, in Dobbins, supra, obtained an arrest warrant for the defendant
based upon the evidence seized pursuant to the search warrant that “never should

have |been] issued, inasmuch as sheriff’s deputies had no legal authority to obtain
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that warrant in the first instance.” Id.

The Dobbins Court held that, absent specific statutory authorization, sheriffs
lack authority to conduct independent investigations under the Controlled Substances
Act, including the seeking of search warrants where no breach of the peace or felony
has occurred in their presence. Id. The Dobbins Court agreed with the trial court that
the proper remedy where evidence has been discovered by an illegal search and/or
incident to an illegal arrest is suppression, not dismissal. Id.

Like the deputy sheriffs in Dobbins, supra, Mr. Schilero lacked the legal
authority to seek, secure, and execute the Administrative Warrant. Therefore, the
illegal warrantless search of 15 West Tenth Street was “illegal” ab initio wherein the
proper remedy was suppression.

There was no reason for the Trial Court to examine whether the Administrative
Warrant contained probable cause because its Affiant, Mr. Schilero, could not lawfully
seek its issuance. However, the Borough never called any witnesses to establish
probable cause, such as Mr. Schilero, Mr. Windsor, or Mr. Quillen. The Trial Court
allowed the Borough to present evidence as to consent because it is an exception to
the search warrant requirement. Evidence as to consent does not involve Mr.
Schilero’s unlawful application of the Administrative Warrant, including the
preparation of the Affidavit of Probable Cause. Therefore, such evidence was
appropriate for the Trial Court’s consideration.

C. The Trial Court properly considered John Quillen’s testimony from the
Borough’s deposition and found that he lacked credibility in light of the

admitted exhibits, specifically Mr. Quillen’s letters to the Borough'’s
representatives.

The Borough’s Counsel argues that the Trial Court improperly made a
credibility determination about Mr. Quillen even though Mr. Quillen did not testify.
Ms. Silva filed a Motion to Disqualify Mr. Quillen as a Witness. It should be noted that
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Mr. Quillen was not called to testify by either party. Without objection, the Trial Court
reviewed the Borough’s April 1, 2015 deposition of Mr. Quillen. See Ex. D-16. Ms.
Silva’s Motion alleged that Mr. Quillen was not mentally competent and/or lacked
knowledge as to the properties’ activities. (N.T. 03/02/16 at 55).

On April 1, 2015, Mr. Quillen testified at the deposition as “J ohn Quillen.” See
Ex. D-16. However, Mr. Quillen provided sworn affidavits in this matter as “John
Wood.” See C-Quillen 3, 4 of Ex. D-16. Mr. Quillen initially sent letters to Mr.
Windsor in February 2013, the Borough Code Enforcement Officer, regarding the
condition of the properties. See C-Quillen 1, 2 of Ex. D-16. C-Quillen 1 is unsigned.
C-Quillen 2 is signed “your inside guy.” Then, Mr. Quillen, as “John Wood,” signs
several affidavits in March 2013 recanting the contents of the aforementioned letters.
See C-Quillen 3, 4 of Ex. D-16. Then, Mr. Quillen as “John Quillen” recanted his
statements made in the March 2013 Affidavits. See Ex. D-16 generally.

Upon review of the admitted deposition transcript and the attached exhibits,
the Trial Court concluded that Mr. Quillen was not credible. In light of the fact that
Mr. Quillen, the Borough’s Confidential Informant, testified as two different people,
the Trial Court had no choice but to find him not credible. Therefore, there is nothing
improper for the Trial Court to reach such a conclusion based upon the multiple
changes in Mr. Quillen’s sworn testimony and statements.

It was agreed that the Trial Court would review the testimony to determine
whether a Franks hearing was necessary. Upon review, a Franks hearing was not
necessary because the Administrative Warrant was illegal ab initio, and therefore, not
at issue. The Borough subsequently argued that there was consent to serve the
properties, and therefore, was an exception to the warrant requirement. Mr. Quillen

was not called to testify as to consent.






